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The W.H. Allen Memorial Lecture is an annual 
lecture held at Ormond College to commemorate 
the life and work of Barney Allen (1875-1949), who 
was a teacher of Classics, Vice-Master at Ormond 
College and the first honorary secretary of the 
Classical Association of Victoria, as well as its 
second honorary president—a combined service to 
the CAV of 37 years.

Would my topic – sexual 
reproduction and Roman law, or, 
more particularly, governments 

attempting to pass laws requiring people 
to marry and have children – have been of 
interest to Barney Allen, a lifelong bachelor? 
I hope so. Certainly the topic was of interest 
to people of his era in terms of contemporary 
affairs, and I shall delve into that a bit 
presently. In any case, as a classicist Barney 
would have been well aware of what had 
happened two millennia earlier and my sense 
is, as I have learnt more about him, that his 
interests were many and various, and always 
passionate. So I shall proceed.

One of my research projects at the moment 
is on ancient sexual health. As part of that 
investigation I was invited to write a chapter, 
on reproduction and Roman law, for an 
ambitious new book on the history of sexual 
reproduction.1 Hence this talk derives from 
thinking about reproduction and Roman law.

Outside of erotic poetry and Pompeian 
graffiti, Romans did not write as much as they 
could have (in my opinion, at least) about their 
own sexual activity. Pliny in his encyclopaedic 
Natural Histories – with his voracious curiosity 
– does have some things to say, yet you cannot 
help but feel he is trying to get the topic out of 
the way as quickly as possible:

1 (2018). Reproduction from Antiquity to the Present 
Day, eds. L. Kassell, R. Flemming, and N. Hopwood 
(Cambridge: CUP).

The human being is the only biped who 
produces live births. And it is only the human 
being who feels regret after engaging in 
sexual intercourse for the first time; this is 
certainly an augury for life, deriving from 
a regrettable origin. All other animals have 
fixed seasons in the year for mating, but the 
human being mates at every hour of the day 
and night. All other animals derive satiety 
from having mated, whereas the human 
being gets almost none. Messalina, the wife 
of the emperor Claudius, thinking this would 
be a royal triumph, held a competition in it, 
and chose from the corps of professional 
prostitutes a servant girl who was absolutely 
notorious for acts of prostitution, and 
in a night and a day she beat her with 25 
men. In the human race men have devised 
every imaginable form of sexually deviant 
behaviour, crimes against nature; but 
women have invented abortion. In this area 
how much more guilty are we than are wild 
animals! Hesiod records that men are keener 
on sex in winter, women in summer.

Pliny the Elder, 
Natural Histories 10.171–2

Pliny seems even more reluctant to mention 
sex within marriage, though Romans were 
very well aware (of course) that sexual 
intercourse was necessary for reproduction. 
In ancient societies marrying and having 
legitimate children to continue the line 
and support the state were regarded as 
fundamental duties, legally recognised and 
elaborated as such; it was the role of the male 
head of household — the kyrios in Greece, 
the paterfamilias in Rome — to ensure the 
integrity, legitimacy, and preservation of his 
household, both in the present and into the 
future. In Rome, moreover, the paterfamilias 
enjoyed not only a unique amount of 
power (potestas) over his children, and 
over descendants in the male line, but also 
greater flexibility in ‘constructing kinship’ 
and planning for inheritance and succession, 
than in most legal systems before and since. 
Augustus raised challenges to that.

The Emperor Enters the Bedroom: Reproduction and 
Roman Law (W.H. Allen Memorial Lecture 2018). 
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grandchildren, and eight granddaughters by 
marriage.’

To marry and have children was a prerequisite 
to happiness and success in the ancient world, 
and the male head of household had the 
duty in turn to provide these opportunities 
for those in his charge. Daughters had to be 
dowered: the Roman jurist Papinian (Dig. 
24.3.1) emphasised, around AD 200, that 
it is ‘absolutely essential for women to have 
dowries in order to ensure the production 
of offspring and to replenish the state with 
children.’ Sons might need a different kind 
of preparation, since misgivings were to be 
expected; men’s duty to marry was apparently 
imagined to be much more onerous than 
women’s – we shall come back to that!

Several ancient literary sources provide 
evidence of ideal marriage partners; the 
emphasis throughout is not on emotional 
or sexual compatibility but on birth, 
background, wealth, and family connections. 
The first-century AD Stoic philosopher 
Musonius Rufus provides an interestingly 
contrasting point of view. Taking Greek 
philosophical thought and adapting it for 
a Roman audience, he raises other ideas 
about what kind of relationship marriage 
is, and the part reproduction plays within 
it. He also reminds us of the role divorce may 
play in family strategies; by the late Republic, 
marriages could be ended by either partner, as 
also in Athenian law, though with some further 
complications. Musonius instructs that:

Husband and wife ought to unite one with 
the other on these terms: both to live with 
one another and to produce children; to 
regard everything as shared and nothing 
as belonging to the individual, not even 
their bodies themselves. For while the birth 
of a human is a great thing and that is the 
result of this union, it is still not sufficient 
reason in itself for marrying, since this can 
also occur without marriage when people 
simply have intercourse, just as animals 
too have intercourse with one another. But 
in a marriage there must be a total union  

Some of the possibilities for individual choice 
began to pull in different and problematic 
directions as Rome was transformed through 
the acquisition of empire; and the state 
increasingly intervened to put things back 
together, reassert traditional patterns. The 
nature and meaning of Augustus’ ‘moral 
legislation’ – measures around marriage, 
childbearing, and adultery, promulgated 
as part of his broader restoration and 
reconfiguration of imperial order after civil 
war – have been the focus of debate in the 
scholarship; but a more holistic approach is 
required. The Augustan ‘project’, and the wider 
patterns of change and continuity in which it 
fits, all become a bit clearer if the overall shape 
and key characteristics of relations between 
reproduction and the law are explored. 

The underlying assumption, stressed 
again and again in antiquity in moralizing 
and legal texts, is that children should be 
born to parents legitimately married, and 
that marriage exists first and foremost to 
produce legitimate children. That was the 
requirement of citizens. Slaves, such as the 
unnamed competitor with Messalina, could 
not form a legitimate marriage, and so could 
not produce legitimate children, though 
they might be encouraged to procreate 
nonetheless. Having children was the prime 
but also minimum desideratum; the ideal 
was for the man to live to see a long line of 
descendants, as Pliny’s roll of particular 
honour in this field demonstrates (Natural 
Histories 7.58–60). The Emperor Augustus 
(though he produced only one legitimate 
child) exceptionally lived to see a grandson 
born to his granddaughter, in the year of 
his death (that is, AD 14). Over a century 
earlier, Quintus Metellus Macedonicus died 
leaving six children and 11 grandchildren; 
counting daughters-in-law and sons-in-law, 
the total number who greeted him with the 
title of father was 27. This old aristocrat was, 
however, outdone by an ordinary freeborn 
citizen from Fiesole, who, in the reign of 
Augustus (Pliny tells us), ‘went in procession 
preceded by eight children, including two 
daughters, 27 grandchildren, 18 great-
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One member of the early imperial Roman 
elite, Pliny the Younger, provides a personal 
insight into the powerful need for children; in 
a letter addressed to Calpurnius Fabatus, his 
(third) wife’s grandfather, he imparts the news 
of his wife’s recent miscarriage (Ep. 8.10; cf. 
8.11.). At least to a modern reader, it is a brutal 
letter, in which the main concern is that this 
marriage has not yet fulfilled its immediate 
purpose of producing descendants:

You are keen to see great-grandsons from 
us, so you will be that much sadder to 
hear that your granddaughter has had a 
miscarriage. In her girlish way she did not 
know she was pregnant, and so she didn’t 
do what pregnant women are supposed 
to do to protect the unborn child, and did 
things which she shouldn’t have done. 
She has learnt some tough lessons, and 
indeed almost paid for her mistake with 
her own life. Therefore, although you must 
find it hard at your advanced age to lose 
descendants who were already on their way, 
as it were, you should at least give thanks to 
the gods that, while they have denied you 
great-grandchildren for the present, they 
have saved your granddaughter.

Pliny the Younger, Epistle 8.10

He goes on to reassure Calpurnius that great-
grandchildren will come, and rise to public 
prominence. That is inevitable, given the 
lineage on both sides: ‘Only let them be born 
and let them turn this grief of ours into joy’. 
Alas, this was not to be: Pliny died childless.

Many societies over the course of history 
down to the present day have recognised the 
problems concomitant with a falling birth-
rate and have tried to reverse the perceived 
negative trend; the issue is constantly in 
the news. Some ingenious solutions have 
been thought up over the years, some more 
successful than others. Many Australian 
readers might remember Peter Costello’s 
infamous ‘So will you do it for your country?’ 
as part of the Baby Bonus campaign (see, 
e.g., The Age 15 May 2004). 

 
and concern of man and woman for one 
another, both in health and sickness and 
at all times…. If, however, one partner, or 
in the worst case both partners, looks out 
for him- or herself without regard for the 
other, then the union is doomed, and they 
will either finally be divorced or maintain a 
union more lonely than solitude.

Musonius ch. 13a

Wealth, beauty, and nobility add nothing to 
the success of a marriage, Musonius asserts: 
basic health, average appearance, self-
sufficiency and a suitable soul are all that is 
required for a productive and harmonious 
partnership. The prevailing elite perspective 
would, on the contrary, value two of those 
qualities — resources and lineage — both 
in general and for conjugal purposes more 
particularly. Marriage was evidently not just 
about children, even if they were usually 
its primary goal; companionship aside, 
marriage also provided a tool for securing 
alliances between families, building political 
and economic networks and prospects.

Whatever political or social advantages a 
marriage might bring, failure to produce 
children compromised its success and might 
lead to divorce. Sterility was recognised as 
grounds for divorce, though separation was 
not inevitable. The point was raised, for 
example, in a lengthy inscribed funerary 
speech which survives from first-century 
BC Rome.2 The grateful husband praises 
his deceased wife for giving him everything 
except children. The issue also comes up 
in Attic court oratory, sometimes just as 
sympathetically. Almost the entire surviving 
oeuvre of the noted Athenian speech-writer 
of the early fourth-century BC, Isaeus, deals 
with inheritance cases. In one speech (Or. 2.6–
9.), an older man offers to divorce his young 
wife, to free her from a childless marriage so 
that she can remarry more productively.

2 The so-called Laudatio Turiae: CIL 6.41062.
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In the 1960s, Romania was approaching zero 
population growth — a chilling prospect for 
a Communist nation that held the Marxist 
principle that economic health lay in a robust 
labour class. So, the government took some 
drastic measures. They chose the stick rather 
than the carrot. In 1966 Nicolae Ceauşescu 
made abortion and the use of contraception 
illegal. Police were installed in hospitals to 
make sure that no illegal abortions were 
performed. Childless men and women over 
the age of 25 years, regardless of marital 
status, were subject to a new tax that could 
be as much as 20% of their income. Divorce 
was also made extremely difficult; in 1967, 
only 28 divorces were allowed, a precipitous 
decrease from 26,000 the year before. If a 
woman had more than ten children she was 
given the title of ‘Heroic Mother’, along with 
a gold medal and social tax benefits. On the 
dark side, many women died having illegal 
abortions. But the programme was hailed as 
a success: the birth rate doubled in the first 
two years, and in five years Romania had 
raised its Total Fertility Rate from 0.9 to 3.0 
births per woman (Australia’s current rate is 
about 1.8 births per woman). The campaign 
to forcibly control Romanian women’s 
fertility only ended with the overthrow of 
Ceauşescu’s regime in the bloody revolution 
of 1989.

More recent attempts have been somewhat 
less chilling: Japan’s motto has been ‘Save 
Japan, Raise a Kid’, for example, while 
Singapore went with ‘Let your patriotism 
explode’ (with a rap song to go with it). In 
2014, with Denmark’s birth-rate at a 27-year 
low, an advertising campaign asked Danes 
to book a romantic city holiday and ‘Do It 
For Denmark.’ According to the campaign 
organisers, Spies Travel, Danes have 46% 
more sex on vacation than they do at home, 
and 10% of Danish kids are conceived on 
vacation. To sweeten the deal, Spies Travel 
told customers to book with their ‘ovulation 
discount’, and if they could prove they 
conceived on vacation, they would win baby 
supplies for three years.

Policies to augment fertility became 
common internationally in the 1920s and 
1930s, when fertility fell below replacement 
levels widely in western and central Europe, 
as well as in Australasia. In response to the 
news that Austria, Germany and Turkey were 
introducing a bachelor tax for unmarried 
men over the age of 18, Time magazine (28 May 
1923) made the striking statement: ‘It seems 
that bachelorphobia is slowly ravishing the 
world.’ There was a common perception that 
falling fertility was detrimental to military 
manpower and to images of strength and 
patriotism (one thinks again of Augustus). 
In Germany, Italy and the Soviet Union there 
was much public proclaiming of the need to 
produce large families, with sizeable prizes 
(including motherhood medals but also more 
tangible assets) awarded to the successful; 
there was also tightened control of family 
planning and abortion. So while, for example, 
Mussolini instituted a bachelor’s tax in Italy 
in 1926, France, on the other hand, brought 
in family allowances, premiums for first 
births, and financial assistance for families 
to find housing: as we all know, carrots tend 
to work better than sticks.

The Second World War provided alleviation, 
in the sense that there was a baby boom in 
the years that followed (and more than one 
cynical economist has noted that a good 
war is the best cure for a fall in fertility). But 
that boom in the western world’s fertility 
began to dwindle again widely after 1965, 
and the decline in fertility has in most cases 
continued. Hence measures attempting to 
boost the fertility rate were again introduced 
in the 1960s, most strikingly, perhaps, in 
eastern European countries: child-care 
allowances, tax deductions for those with 
children, paid maternity leave, lump sums 
paid at birth, lowered rent for each birth 
in a family, low interest housing loans with 
fractions of the loan being cancelled for each 
birth, even paid holidays for families. So 
usually a carrot, but sometimes the stick. The 
case of Romania is particularly memorable. 
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We know not only of laws regarding 
marriage and childbearing but also, for 
example, sumptuary legislation, laws on 
adultery, legislative attempts to quell bribery, 
embezzlement, violence, and sacrilege, and 
legislation to protect the corn supply. The 
two laws that interest us most here are the 
lex Iulia de maritandis ordinibus, introduced 
in 18 BC to the concilium plebis by Augustus 
using his tribunicia potestas (and one thinks in 
this context also of the lex Julia de adulteriis 
enacted at about this time, and a generation 
later, the lex Papia Poppaea), a comitial statute 
introduced at Augustus’ behest by the suffect 
consuls of AD 9, M. Papius Mutilus and Q. 
Poppaeus Secundus. Like Barney Allen, both 
consuls were bachelors – an ironic fact that 
did not go unobserved at the time.

The difference between the two laws, 
notoriously, is now unknown to us, since later 
jurists naturally assimilated the two, often 
referring to the end product as the lex Iulia 
et Papia; it is sometimes still assumed that the 
first law dealt with marriage, the second with 
childbearing, but we know the ius liberorum 
was introduced in 18 BC (Livia, for example, 
was awarded it in 9 BC); from all we can tell it 
appears that the second remodeled the first, 
closing some loopholes and ameliorating 
some of the harshness of the original. This 
is how Suetonius in his life of the deified 
Augustus puts it:

The marriage laws he had amended to 
make them more severe than the other 
laws, but in the face of the tumult of those 
refusing he could not make it work, except 
by withdrawing or lightening part of the 
penalties and by increasing the rewards. But 
the equestrians obstinately demanded at a 
public spectacle the abolition even of this, 
so he sent for the children of Germanicus 
and when they arrived he displayed them, 
one sitting on his knee, the other on 
Germanicus’, signifying by his gestures 
and expression that they should not find 
it a hardship to imitate the young man’s 
example. When he realised the force of the 
law was being eluded by the immaturity of 

But my favourite suggestion for raising 
the birth-rate is fictional. In his 1982 novel 
Headbirths, or the Germans are Dying Out, Günter 
Grass has a character make the proposal that, 
in order to raise the birth-rate, the electricity 
supply should be shut off at night… (an added 
bonus now, of course, that it would also decrease 
the carbon footprint). As far as I am aware, 
although over recent decades a whole range of 
possible aims for Augustus’ social legislation 
has been argued, no one has suggested that it 
was to combat climate change.

The laws passed under Augustus comprise 
one of the better-known examples from 
western history of attempts to fiddle with 
fertility. In antiquity, from all we can tell, 
more was written about these laws by the 
jurists (and by writers in general) than 
perhaps any other legislation. And though 
we have a lot of fragments of the legal 
commentaries of Ulpian, Gaius and Co., 
there remain so many unanswered questions 
that there has been ample room over recent 
centuries for a lot of supposition, not just 
about the details of the legislation and its 
history, but even about exactly what the laws 
were meant to achieve. It is worth stressing 
that for the substance of the legislation we 
are interpreting interpretations, and I would 
argue that the emphases we detect in the 
tenor of the laws, especially the focus on the 
propertied classes, may be a reflection more 
of the interests and concerns of the juristic 
writers than of the original drafters of the 
laws themselves. More on that anon.

But first a brief word about the laws and their 
terms, and then I shall explore further the 
wider context of the marriage legislation. 
Augustus in his Res Gestae summed up his 
general legislative drive as follows:

By new laws passed on my authority I brought 
back into use many exemplary practices of 
our ancestors that were becoming forgotten 
in our time, and in many ways I myself 
handed down to later generations exemplary 
practices for them to imitate.

Augustus, Res Gestae 8.5
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not having to act as tutores). And freedmen 
with children gained release from operae, 
duties to their ex-master. So marriage and 
childbearing had their advantages, their 
praemia. Penalties, poenae, were incurred by 
the unmarried and childless; basically, they 
held none of the privileges of married parents, 
and, significantly, there were limitations on their 
right to inherit: the unmarried, caelibes, could 
inherit nothing from non-kin; orbi, the married 
without children, could only inherit half.

The overwhelming requirement or desire 
was not just for children, but for legitimate 
children, to continue the father’s line, the 
familia, both in name and in property. Two 
texts from the prominent early-third century 
AD jurist Ulpian illustrate the absolute on-
going obsession of the Romans regarding 
legitimacy of offspring and confidence in 
paternity (Dig. 25.4.1.pr.-1, 25.4.1.10). These 
deal with the contentious issue of pregnancy, 
or not, in the immediate aftermath of either 
widowing or divorce. This was an important 
matter since any child thus born would be 
in the same legal position as if the marriage 
had persisted; i.e., he or she would be heir 
to the deceased or former husband. In both 
cases a very elaborate process of notification, 
examination, and oversight is prescribed, 
all under the auspices of the urban praetor, 
the senior magistrate in change of civil laws 
in Rome. If there is an eventual birth, it will 
take place in the house of ‘a very respectable 
woman’, chosen by the praetor, and all the 
interested parties may send people — men and 
women — ‘to guard the womb’. This involves 
keeping tabs on all the pregnant woman’s 
movements within the house, and all those 
individuals going in and out of it; the guards 
have the power to search any visitors. Once 
labour begins, the woman in labour must 
announce it to all interested parties, so that 
women may be sent to be present at the birth; 
up to five by each party, so that in that room, 
as well as the two midwives, there are ‘no 
more than ten freeborn women and no more 
than six slave women’. All are to be searched, 
and the room is to be well lit. Any child born 
can be inspected by those interested.

betrothed girls and by frequent changing 
of marriages, he shortened the time of 
betrothal and imposed a limit on divorces.

Suetonius, Divus Augustus ch. 34

One detail we know that changed in AD 9 
was the length of time after which a bereaved 
or divorced spouse should remarry. It may 
also be that the lex Papia introduced a role 
for delatores, informers; this at least is the 
implication of Tacitus:

The [lex] Papia Poppaea had been passed 
by Augustus in his later years [AD 9, when 
Augustus was about seventy years old], 
after the Julian measures, to increase the 
penalties for those without children and to 
enrich the treasury. It did not make marriage 
and the rearing of children more popular; 
childlessness held too strong a sway. On the 
other hand, the multitude of those at risk of 
being prosecuted continued to increase, since 
every domus was being overturned by the 
informers’ spin on things; as a result, whereas 
before society suffered from its vices, now it 
suffered from its laws.

Tacitus, Annals 3.25

The overall effect of the laws was, according 
to Cassius Dio (54.16), to liberalise marriage 
between freeborn and the freed (except for 
senators and their families). Privileges were 
granted to citizens who married, especially if 
they went on to produce legitimate children 
(thus earning them the ius liberorum). 
Marriage and childrearing brought a consul 
seniority; they brought political candidates 
earlier eligibility to hold public office; they 
brought married men special seats in the 
theatre; they brought a woman sui iuris legal 
independence from the tutor if she had three 
children (a freedwoman needed four); and 
a husband and wife with children could 
inherit from one another. Men could earn 
exemption from civil munera (in particular, 
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games… those who are liable under the lex 
de maritandis shall be permitted to view the 
games with impunity …’ A similar exemption 
is granted at the celebration of Augustus’ 
birthday in 12 BC, according to Cassius Dio 
54.30.5: ‘Unmarried men and women were 
given the right to watch public shows and 
attend public banquets with other citizens 
on the emperor’s birthday; such concessions 
had not been granted in the past.’ This is a 
feature very little mentioned, particularly by 
the ancient legal commentaries, but, as with 
freedmen and exemption from operae, and 
Junian Latins and the ius anniculi, there is no 
indication that it only affected the rich; one 
can imagine it hit hard with your average 
Roman, though how one proved one was 
married it is more difficult to imagine. I would 
argue this aspect was dropped in AD 9 when 
Augustus softened the terms of the 18 BC law.

This brings to the fore the whole question 
of the resistance to the laws. Opposition was 
strong, and was said to be because people did 
not want to get married; perhaps the most 
notorious later expression of this clichéd, 
basically misogynistic idea is in Juvenal’s sixth 
satire, but we also see it, for example, earlier 
in the speech on marrying by (apparently) 
Metellus Numidicus, the censor of 102–1 BC, 
quoted by Aulus Gellius:

If, men of Rome, we could live without a 
wife, we would all avoid that annoyance. 
But since nature has so arranged it that it 
is impossible to live very comfortably with 
them, and not at all without them, we must 
look to our long-term well-being rather 
than to short-term pleasure.

Aulus Gellius, Attic Nights 1.6

And we know too that Augustus read out 
to the senate a speech de prole augenda (on 
increasing offspring) by an earlier censor, 
Q. Caecilius Metellus Macedonicus (131/130 
BC: Suetonius Aug. 89).

So Augustus and his successors cared deeply 
about legitimate citizen births. Almost all 
scholars assume further that they only cared 
about increasing the fertility of the Roman 
upper classes, since so many of the terms 
of the marriage laws relate to the wealthy, 
propertied classes, especially senators.

But let us remember that we do not have the 
laws themselves, only discussions of the laws. 
I would argue this widespread perception 
that Augustus was only interested in the 
birth-rate of the elite may lie more in the 
interest of our sources than in the reality of 
the laws or the overall concerns of Augustus. 
Ordinibus in the title of the 18 BC lex means 
all levels of society – not just the senatorial 
and equestrian orders. Horace in his Carmen 
Saeculare (our most contemporary source, 
17 BC) assumes all citizens are meant. 
Cassius Dio 54.16.2 is also crucial here – and 
misunderstood. ‘Since the eugeneis contained 
far more males than females, he allowed all 
those who so desired – with the exception 
of senators – to marry freedwomen, and 
directed that their offspring should be 
regarded as legitimate.’ Eugeneis does not 
mean well-born, it means born-well, i.e., 
born free and as a citizen. We can see this also 
earlier in Dio when he contrasts the free and the 
freed (55.31.1): ‘Augustus sent out Germanicus, 
even though he was only a quaestor, and put 
him in command of an army recruited not only 
from eugeneis but also from freedmen.’ And in 
book 56, when Dio has Augustus address the 
equites in AD 9 about the lex Papia Poppaea, 
throughout it is assumed that the laws affect all 
the citizen population.

One major (I think) punishment the law 
of 18 BC introduced was that if you were 
not married you could not attend public 
spectacles and banquets. We know of this 
because at Augustus’ ludi saeculares of 17 BC 
the unmarried are told they may attend, as 
one fragmentary inscription attests (senatus 
consultum de ludis saecularibus, FIRA2 1.40.1.50-
57 = CIL 6.32323): ‘… it seemed proper to 
permit … those who were not yet married to 
be present with impunity on the days of these 
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achieve this or, on the broader sphere of the 
social legislation, to improve public morals, 
has often been noted over the centuries, 
famously by Tacitus, and perhaps most vividly 
by Joachim Marquardt in Das Privatleben der 
Römer (18862: 79–80; my translation):

Life was not bettered by the Julian laws; 
Rome and Italy in the time of the emperors 
sank to the deepest levels of moral 
degradation; the bold immorality and 
shamelessness of the court as also of higher 
classes generally, the disintegration of the 
family, the continuance of celibacy, the 
public prostitution, the mass of unnatural 
vices which ruined both mind and body and 
which ancient languages seem best able to 
describe, the ease with which serious as well 
as trivial writers of the period move about 
in this filth, all characterised the darker 
side of the times – and it is a thankless task 
to dwell long on such matters…

I have to admit that I have made something 
of a career of dwelling on the matter!

What does seem certain is that Augustus’ 
marriage legislation failed from the very 
beginning. The laws were evadable, and more 
significantly, they were limited in scope: 
Cassius Dio (56.7) has Augustus tell the 
unmarried equestrians in AD 9 that he has 
achieved nothing despite all his best efforts. 
As Peter Brunt said of the equites’ protest, it 
was ‘a manifestation of opposition to which 
there is no parallel in [Augustus’] reign.’4 In 
17 BC, the poet Horace praises the lex Iulia, of 
course, in his hymn written to help celebrate 
the new era ushered in by Augustus at the 
secular games: ‘O goddess, may you produce 
offspring and make prosperous the decrees 
of the senators concerning the joining of 
women in marriage and the marriage law 
productive of new offspring’ (Carm. Saec. 17–
20). And yet Horace never felt compelled to 
marry and have children himself, any more 
than the suffect consuls of AD 9, Papius and 

4 Brunt, Peter. (1971). Italian Manpower (Oxford: 
OUP), 560.

But I wonder if the opposition more 
fundamentally was a reaction to the very 
imposition on privacy and to the notion 
of the government entering the bedroom, 
usurping the role of the paterfamilias and 
the family consilium, as clearly was the case 
with the adultery legislation?3 It is certainly 
interesting that both Tacitus and Suetonius 
imply that Augustus’ successor Tiberius 
tried to restore some of the traditional 
authority of the paterfamilias in cases of 
immorality (Ann. 3; Tib. 35). But I also 
sometimes wonder if the fact that Augustus 
was having the state explicitly set foot in 
the territory of the paterfamilias and to 
an extent limit his traditional rights was 
really so totally innovative or shocking: the 
republican censor had always had the cura 
legum et morum as his purview, and the crime 
of stuprum (roughly translatable as ‘sexual 
impropriety’) had also long been the subject 
of public investigation and conviction under 
the republic. Certainly the meddling with 
what people had expressed as their wishes in 
their last will and testament may have caused 
some offence, but the encroachment of the 
law in family inheritance patterns was fairly 
limited, given the exceptions to the effects of 
the law regarding kin within six degrees.

There is much that we do not know, not 
least on what happened in 18 BC and AD 9 
(and indeed in changes in between, as both 
Suetonius and Dio imply: e.g., it appears 
(Suet. Aug. 34.1) that in ca. AD 4 Augustus 
had attempted to make the terms of the 
laws even harsher, but delay followed delay 
until eventually, in AD 9, the laws were 
ameliorated. But the one thing that does 
seem certain is that the laws were deeply 
unpopular AND that they failed to work 
– or, at least they failed in what we usually 
take to be their ostensible aim, to raise the 
birth-rate of Romans. Their abject failure to 

3 Cf. Dieter Nörr, ‘The matrimonial legislation of 
Augustus: an early instance of social engineering’, Irish 
Jurist 16 (1981) 350–64; on adultery in this context see 
in particular the work of Tom McGinn, especially his 
Prostitution, Sexuality and the Law in Ancient Rome 
(Oxford: OUP, 1998).
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One other possibility is worth mentioning. A 
very important paper by Andrew Wallace-
Hadrill appeared in 1981, in which he argued 
forcefully for seeing as one key motivation 
of the laws the drive to keep property within 
the family.6 And in fact Plutarch in his Moralia 
(493e), talking about affection for one’s 
offspring, explicitly says Romans married 
and begot children not in order to have heirs 
but so that they themselves might inherit. A 
cynical Tacitus will say the laws were designed 
to make money for the state, but that was an 
(eventual) effect rather than an aim. 

The literary sources stress the joys of 
childlessness for elite Romans. The 
underlying logic is that, in a system of partible 
inheritance, as paterfamilias you may not have 
wanted to see your estate split up among too 
many children after your death and so you 
may have attempted to limit the size of your 
family: you then ran the risk, of course, that 
what children your wife did bear may die at 
an early age, thus effectively terminating the 
family line. Relevant here too is the Roman 
practice of courting the elderly, especially 
those without living offspring, in the hope 
of being written into their wills. Such 
inheritance-hunting — captatio as it is called 
in Latin — is a frequent topic in satire, and 
was, I would argue, a social reality, as alluded 
to by the philosopher and statesman Seneca 
the Younger, writing some decades after 
Augustus’ legislative work. In seeking to 
console the noble Marcia following the death 
of one of her sons, he laments (Cons. Marc. 
19.2): ‘In our state childlessness now confers 
more influence than it snatches away, and 
loneliness, which used to make old age such 
a curse, now makes older people so powerful 
that they actually feign hatred for their sons 
and disown their children—and thus make 
themselves childless by their own act.’ His is 
one of many such voices of complaint which 
continue through the imperial period. It 
became proverbial that wealthy and childless 

6 Wallace-Hadrill, A. (1981). ‘Family and inheritance 
in the Augustan marriage laws’, Proceedings of the 
Cambridge Philological Society 27, 58–80.

Poppaeus, did. Even Velleius Paterculus, so 
loyal to Augustus’ successor (and step- and 
adoptive son) Tiberius as both soldier and 
historian, only goes so far as to say that ‘old laws 
were usefully emended and new laws passed for 
the general good’ (2.89.4) — not necessarily to 
everyone’s delight or acclamation. Tacitus (Ann. 
3.54) has Tiberius write a letter to the senate 
in AD 22 which admits that the Augustan 
legislation is held in contempt.

What strikes me most is that the laws both 
failed and were unpopular. Augustus, as 
we all know, was phenomenally successful 
and hailed universally as the first and best 
emperor; how could he get this so wrong? 
Ernst Badian expressed surprise that we 
could think Augustus tried and failed with 
marriage legislation in 28 BC.5 Yet in effect 
he did fail spectacularly in 18 BC, and again 
in AD 9. Tacitus (Ann. 3.25-28) is explicit: 
under AD 20, in a discussion of a motion to 
limit the lex Papia Poppaea, he says that the 
law had failed – there had been no increase 
in the rate of marriage or in the birth-rate. 
Even when an individual adheres to the 
policy it may come out as a failure. One thinks 
of Marcius Hortalus, grandson of the orator 
Hortensius (Tacitus Ann. 2.37–38). Augustus 
had given him a million sesterces to marry and 
raise children, which he had duly done. Early in 
Tiberius’ reign he appears before the princeps 
with his four children, pleading his poverty.

Of course the assertion that the laws failed 
presupposes that we know what the laws 
were aiming to achieve, and we have no such 
certainty. The ostensible aim was to encourage 
legitimate marriage and the production of 
legitimate children, but over the centuries 
many other suggestions have been made 
about the purpose underlying the laws, such 
as that they were to supply the empire with 
administrators and soldiers (even though the 
latter can no longer marry!), to maintain the 
dignity of the senate, and/or to restore the 
old Italian stock, depleted after the civil wars. 

5 Badian, E. (1985). ‘A Phantom Marriage Law’, 
Philologus 129, 82–98.
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of Italy). Pliny the Younger in his fulsome 
Panegyric likewise stresses Trajan’s generosity 
as a crucial factor in boosting the birth-rate, 
including generosity to the poorer classes:

Henceforward, reared on your [= Trajan’s] 
bounty from their earliest days, all shall know 
you as the father of the people; they shall 
grow at your expense while they are growing 
up to serve you…. You were right, Caesar, 
to cherish at your expense the future of the 
name of Rome. No expenditure is so worthy 
of a great princeps destined for immortality 
as what is disbursed for posterity…. Unless he 
makes generous provision for the children 
born through his people’s confidence in him, 
unless he cherishes them with loving care, 
he hastens the downfall of imperium and res 
publica; if he neglects the plebs he protects in 
vain his leading citizens (proceres), who will 
become a head cut from a body, top-heavy, 
soon to fall. … Above all, you are such a one 
under whom it is both pleasure and profit 
to rear children. No parent now need fear 
more for his offspring than the hazards of 
human frailty – among fatal illnesses he need 
not count the anger of the princeps. There is 
indeed great encouragement to have children 
in the promise of alimenta and congiaria.

Pliny the Younger, Panegyric 26-7

In his letters Pliny makes the point on 
several occasions (Ep. 1.8.10, 4.15.3) that 
childlessness is still considered a blessing in 
Roman society, and that material rewards 
are required if people are to procreate. The 
problem with such proactive generosity, of 
course, is that it is expensive. It is worth 
noting that the eastern European measures 
of the 1960s and 1970s were massively 
expensive: something over 10% of the 
government budget. Perhaps that is why 
Augustus could not go that far to effect a 
rise in the birth-rate? I am not convinced 
by that argument, however: the Res Gestae 
is full of Augustus’ boasts of his spending; 
when he wanted to, he found the money.

old Roman men and women could expect a 
large host of ‘friends’ to surround them, in 
the expectation that they would look kindly 
on these flatterers in drawing up a will and 
would not live too long after performing 
this duty. There are many literary (but not 
legal) references to captatio. But are literary 
references in this context representative 
of general reality? Or was captatio more a 
literary topos than an historical reality? The 
latter may be true, but what is important 
here is that some of the elite class at Rome 
at least thought captatio was a real threat (or 
promise) in old age. Apparently inheritance-
hunting was perceived of as a very profitable 
profession – and continued to be after the 
time of Augustus: references come not just 
from Seneca and the likes of Martial, Juvenal, 
and Lucian, but also from, for example, Pliny 
the Elder, and Ammianus Marcellinus, as 
well as Christian writers.

If the laws were aimed at curtailing the 
practice of leaving substantial inheritances 
outside the family group, they appear to have 
failed. But that does not invalidate Wallace-
Hadrill’s argument, in my view. What we are 
in effect seeing in the Augustan legislation, 
albeit fragmentary in their extant state, is an 
intricate and complicated body of regulations 
in a complex social setting, with, I would argue, 
a diverse range of motivations and effects.

But let me ask a different and quite simple 
question: if Augustus had wanted to raise the 
birth-rate, why did he not introduce greater 
financial rewards, something that history has 
long shown was effective? Carrots work, sticks 
don’t (see, e.g., The Economist 25 July 2015, p. 
48: ‘Buy, buy baby’). Why did Augustus not 
introduce legislation that would work? It is not 
that Romans were not that demographically 
savvy: Trajan worked it out, as his coins and 
monuments proclaim. On an aureus of Trajan 
(Image 1 below), dated to AD 103-111 and now 
in the Pergamon Museum in Berlin, the reverse 
depicts Trajan wearing a toga and holding his 
right hand out to a boy and girl who look up and 
reach out to him. Underneath the figures is the 
inscription ALIM[enta] ITAL[iae] (‘the alimenta 
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however, were not revoked fully until the 
sixth century in the reign of Justinian. But 
long life is no proof of success (pace the old 
view of, e.g., Hugh Last)7. Rather it is the case 
that Augustus, as we saw him assert in his Res 
Gestae, was setting an example for others with 
his legislation; in fact in the Greek version of 
his Res Gestae he says that he leaves himself 
as a model! Ovid said much the same in the 
Metamorphoses (15.834): Augustus will regulate 
mores by his own exemplum. That in response 
others could not meet his aims does not negate 
his lofty ideals. That in reality Augustus was 
no moral paragon and his own bedroom saw 
scenes alien to traditional Roman conservative 
morals (cf., e.g., Suet. Aug. 69–71) is hardly here 
nor there. Image is everything.

University of Melbourne
tim.parkin@unimelb.edu.au

Image 1. aureus of Trajan, AD 103-111  
(Pergamon Museum, Berlin)

7 Cambridge Ancient History, 1st ed. (1934), vol. 10, 455–6

Perhaps Augustus’ motives were not 
purely demographic. This point bears 
repetition in response to the tendency in 
modern scholarship to take up either the 
demographic or the moralistic stance: either 
Augustus wanted to raise the birth-rate or 
he wanted to restore old-fashioned morality. 
In fact, for antiquity it is misleading to 
emphasise this distinction. In 46 BC, as 
the Republican system was unravelling, its 
staunch defender Cicero had used a court 
speech to demand of Julius Caesar obvious 
remedial work (pro Marc. 23): ‘the law courts 
have to be reorganised, credit re-established, 
licentious passions checked, and offspring 
increased (propaganda suboles). Everything 
that is now in a state of disintegration 
and collapse needs to be knit together by 
rigorous laws.’ Encouraging procreation 
and reforming public morals went hand in 
hand: the restoration of order, of peace and 
prosperity, would require both, as Augustus 
well understood (one thinks of the Ara Pacis 
Augustae; see Image 2 on the next page).

In this atmosphere of failure and discontent, 
what has happened to the image of Augustus? 
Or rather is this not a part of the image? If 
the laws fail, it is not Augustus’s fault, but 
that of Rome’s aristocracy. Like sumptuary 
legislation (to curb extravagance, to bring 
in austerity), legislation to encourage 
childbearing tends not to succeed unless 
it is extreme; but it is worth being seen to 
make the effort, and indeed the effort is 
the main point. Thus, however ineffective, 
these laws are still called the fundamenta rei 
publicae, ‘the foundations of the state’, by one 
panegyrist (Pan. Lat. 7(6).2.4) addressing the 
emperor Constantine in the fourth century 
AD. Marriage and children are crucial to the 
community, and one job of any ruler is to 
emphasise that. Horace put it most succinctly 
(Odes 3.24.35): quid leges sine moribus? 

The marriage laws had a long history: it was 
only in AD 320 that the same Constantine 
brought in an annulment of the penalties for 
celibacy and childlessness (Cod. Iust. 8.57.1 
= Cod. Theod. 8.16.1); the laws themselves, 
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