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TESTAMENTARY OFFICIA AND THE MOTHER’S IDENTITY  
IN ANCIENT ROMAN LAW 

 
Maria Elena Roccia 

 
In ancient Roman law, the rights of a mother to bequeath her property to whomever she 

wished were limited. Although much has been written on the testamentary capacity of Roman 
women, and on the rights of Roman women with regards to their property in general, one as-
pect that has received little attention is the how the status of mater (mother) affected those 
rights because of certain expectations of her pietas (family duty). 

The object of the present study is a survey of the juridical sources and a discussion of the 
semantics of key Roman legal terms, in order to reconstruct the social motivations for, and 
consequences of, legal procedures regarding mothers of the elite classes and their wills. In 
fact, the introduction of the concept of pietas in the context of family law seems to have had a 
significant impact on the juridical construction of the mother’s identity, that is the whole set 
of rights and duties obtaining in the family relationship between a mother and her children ac-
cording to ancient Roman law; specifically, the invention of certain testamentary officia pieta-
tis (duties of pietas) that restrained a mother’s liberty in writing her will seems to have been 
motivated by a desire to impose obligations on women to conform with their social and legal 
status. In particular, I will take as a starting point the hypothesis advanced by S. Dixon1 about 
two components of pietas in matrem (duty towards the mother), which would have com-
prised, beside the affective side, a utilitarian aspect (as self-interest), which was linked to the 
mother’s capacity to dispose of her property mortis causa, i.e. on the occasion of her death (as 
well as inter uiuos, i.e. among the living) and to her children’s economic expectations deriv-
ing therefrom. 

It is clear that this study is concerned with the social and legal status of mothers belonging 
only to the elite classes (in fact, having a patrimonial capacity was relevant only to these 
women because women from the lower classes did not have a patrimony). 

In detail, I will review the position of materfamilias (the mother of the family), considered 
as an entity sui iuris, i.e. independent (so looking at a specific phase of the semantic change of 
that term), but the same goes for mater sui iuris: the traced evolution indeed regards the 
women who, among matres familiarum, were not only sui iuris, but also mothers having chil-
dren. 
  
 
1. The materfamilias’ testamenti factio  
 

The complex research on the materfamilias’ identity in ancient Roman law has a remark-
able difficulty in the polyvalence of this Latin word, which appears in juridical and literary 
texts in several meanings:2 it is not clear in which of these texts the term had a technical-
                                                            
1  S. Dixon, The Roman Mother (London 1988), 41. 
2  Documentary sources attest that the term materfamilias was used with reference to uxor in manu 

mariti [wife under her husband’s power] from the 1st century BCE to the 6th CE, but it had also the 
sense of uxor patris familiae [wife of the father of the family] in the 1st and 2nd centuries CE; in the 
3rd century CE it acquired the meanings of mulier sui iuris [independent woman], mulier honesta 
[respectable woman] and simply uxor [wife]. About materfamilias: W. Kunkel, s.v. Mater familias, 
in RE XIV/2 (1930) 2183f.; A. Carcaterra, ‘Mater familias’, in AG 123 (1940) 3-54; W. 
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juridical sense, but at least one is attested in selected passages from the jurists with regard to 
succession issues and to testamenti factio (the capacity to make a will), which was attributed 
to the mother of the family as an independent woman in the classical period. In fact, materfa-
milias is defined in this way in Ulp. reg. 4.1: sui iuris sunt familiarum suarum principes, id 
est pater familiae itemque mater familiae [progenitors of their families, that is the father of 
the family and likewise the mother of the family, are independent]; the same affirmation is in 
Ulp. 1 inst. D. 1.6.4: patres familiarum sunt qui sunt suae potestatis...simili modo matres fa-
miliarum [fathers of the families are those who are independent...in a similar way mothers of 
the families], a fragment from a handbook of institutes of law containing general legal defini-
tions which were conceived separately from particular concrete cases and so presumably tran-
scended a casuistic dimension. In Iul. 16 dig. D. 24.3.30.1, dealing with restitutio dotis [re-
payment of dowry] after the dissolution of a marriage, Julian refers to a woman, who mater 
familias facta eum qui dotem repromiserat heredem instituerit [(she), become mother of the 
family, will have named as heir him, who reciprocally had promised her dowry], so attribut-
ing the capacity to make a will to her as materfamilias. In Iul. 40 dig. D. 35.2.86 the same ju-
rist uses the same expression for a mulier (a woman), who named her brother as heir: Titia 
testamento suo Titium fratrem suum ex parte tertia heredem instituit... totum trientem prae-
diorum legi Falcidiae imputari oportere, quoniam contra sententiam matris familiae lex Fal-
cidia induceretur [Titia in her will named her brother Titius as heir for a third...(it was) neces-
sary to charge all the third of properties to the lex Falcidia, because the lex Falcidia was in-
troduced against the inclination of the mother of the family]. A confirmation of the testamen-
tary capacity of the mother of the family in a case of uncertainty about the formalities of 
emancipatio is in Ulp. 5 opin. D. 1.7.25 pr.: post mortem filiae suae, quae ut mater familias 
quasi iure emancipata uixerat et testamento scriptis heredibus decessit, aduersus factum 
suum, quasi non iure eam nec praesentibus testibus emancipasset, pater mouere controuer-
siam prohibetur [after the death of his daughter, who had lived as a mother of the family as if 
she were legally emancipated (i.e. liberated from patria potestas) and after naming the heirs 
in her will then died, a father is prohibited from contesting his own act, as if he had not eman-
cipated her legally or in the presence of witnesses]; Ulpian attests indeed that, between the 
2nd and 3rd centuries CE, the above mentioned word juridically referred to an independent 
woman. In all these texts, the significance lies not in the settlement of each case examined by 
the jurists, but in the clearly defined link between the title of materfamilias, which was attrib-
uted to a woman sui iuris, and her capacity to make a will. 

In the past, the jurisprudential use of the word materfamilias in this last sense was consid-
ered by Romanists to be a trace of Byzantine manipulation;3 recently, from an evolutionary 
point of view, the semantic change of the term—from appellation of uxor in manu mariti4 (the 
woman under her husband’s power) to title of mulier sui iuris5 – has been placed in the classi-

                                                                                                                                                                          
Wołodkiewicz, ‘Materfamilias’, in Czasopismo prawno-historyczne 16 (1964) 103-142; W. 
Wołodkiewicz, ‘Attorno al significato della nozione di materfamilias’, in Studi in onore di C. 
Sanfilippo 3 (Milano 1983), 734-56; R. Fiori, ‘Materfamilias’, in BIDR 96-97 (1993-94), 455-98; P. 
Giunti, ‘Mores e interpretatio prudentium nella definizione di materfamilias (una qualifica tra 
conventio in manum e status di sui iuris), in S. Romano et al. (eds.), Nozione, formazione e 
interpretazione del diritto: ricerche dedicate al Prof. Filippo Gallo  (Napoli 1997), i.301-37. 

3  Carcaterra (n.2 above), 22. 
4  Cic. Top. 14; Gell. 18.6.9. 
5  Ulp. 1 inst. D. 1.6.4; Ulp. reg. 4.1.  
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cal period: Wołodkiewicz6 links it to the Hadrianic7 attribution of the capacity to make a will 
to all independent women in the 2nd century CE and to the abolition of the formalities of 
coemptio testamenti faciendi causa (i.e. a formal sale of a woman for the sake of making a 
will), which formerly would have conferred the title of materfamilias on the woman as a con-
sequence of a temporary conuentio in manum (i.e. a transition into the manus of a man), 
which was followed by an emancipatio of her in order to render the woman independent and 
capable of making a will with the consent of her tutor (guardian). Giunti8 thinks that, in virtue 
of the particular dynamics between prerequisites and effects of coemptio fiduciae causa (a fi-
duciary sale of a woman), the term materfamilias incorporated the sense of mulier sui iuris 
(independent woman) because this status of autonomy for a woman would have been a pre-
requisite for making firstly a coemptio testamenti faciendi causa and then her will with tutoris 
auctoritas (the approval of her tutor). 

As the ancient Roman law, attributing the capacity to make a will to paterfamilias (the fa-
ther of the family) as a free, citizen and independent entity, traditionally linked it to status 
personae,9 the materfamilias’ testamentary capacity involved a meaningful evolution of her 
status in private law: her legal capacity to act enabled the mother—no longer subject to pow-
ers of her paterfamilias or her husband’s—to dispose of her property with the approval of her 
tutor, and the exemption from tutela, according to ius liberorum,10 conferred a free capacity to 
make a will on her, making her condition equal11 with that of an independent man. 

Through the form of testamentum per aes et libram (the will effected by bronze and scales, 
i.e. a formal transfer of property), which emerged with the patrimonialisation12 of Roman he-
reditas (i.e. the inheritance) and was the sole form of will accessible to women,13 her testa-
mentary liberty gave the mother of the family the opportunity to name persons who were un-
related to her agnatic group as heirs and to consecrate blood and affective ties with her chil-
dren, who, before the introduction of ciuilis successio ab intestato (the civil law of succession 
in the case of intestacy) by s.c. Orphitianum in 178 CE, would have been able to inherit from 
their mother only as testamentary heirs or, residually, as cognati (blood kin) according to the 
rules of bonorum possessio sine tabulis, the possession of property without a will. A mother, 
making a will, could have attested the incidence of natural ties with her children also on the 
patrimonial sphere: in the 1st century BCE her testamentary liberty had the capacity to really 
worry her husband about their children’s situation. Cic. Att. 11.23.3 contains a request for in-
tervention by Atticus, friend of Cicero, in order to save the tight financial situation of Tullia 

                                                            
6  Wołodkiewicz (n.2 above ‘Attorno’), 744, 756. 
7  Gai. 2.112. 
8  Giunti (n.2 above), 327f. 
9  B. Biondi, Istituti fondamentali di diritto ereditario romano (Milano 1948), 8. 
10  Gai. 1.145. 
11  C. Arnò, Diritto ereditario (Torino 1938), 295f. 
12 A. Segrè, Ricerche di diritto ereditario romano (Roma 1930), 48; G. Bortolucci, Corso di diritto 

romano: le successioni (Bologna 1932), 155, 268. In fact, in Cic. Top. 29 hereditas is qualified as 
pecunia: hereditas est pecunia, quae morte alicuius ad quempiam peruenit iure [inheritance is 
wealth, which juridically comes to someone on the occasion of the death of somebody]. The ‘con-
ception matérialiste de l’hérédité’ was linked to the family disruption which was produced by tran-
sition from agricultural to trading economy, according to E. Renier, Études sur l’histoire de la 
querela inofficiosi en droit romain (Liège 1942), 32 n.2. 

13 Before the introduction of testamentum per aes et libram, women were not allowed either to make a 
will absolutely, perhaps by reason of its contents and its functions, or to use the ancient forms of 
testamentum in procinctu and testamentum calatis comitiis because of their public-religious charac-
ter. 
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from being worsened by her mother’s will: te oro ut de hac misera cogites, et illud de quo ad 
te proxime scripsi, ut aliquid conficiatur ad inopiam propulsandam, et etiam de ipso testa-
mento [I ask you to think of this poor girl, and about what I wrote to you not long ago, so that 
something be done to ward off poverty and also about the will itself]. Cicero’s fears also ap-
pear in Cic. Att. 11.16.4: extremum est quod te orem...cum Camillo communices ut Terentiam 
moneatis de testamento....auditum ex Philotimo est eam scelerate quaedam facere [it remains 
that I ask you...to consult with Camillus so that you admonish Terentia about her will....I hear 
from Philotimus that she is doing things of questionable legality]; in fact, he heard about his 
wife’s will from two freedmen, Camillus and Philotimus. 

As a consequence of the mother’s choice of protecting the hereditary aspects of her rela-
tionship with her children, cognatio (i.e. natural kinship) as testamentary principle14 would 
have prevailed over adgnatio (i.e. civil kinship through the male line); in the Roman succes-
sion this extensive change, together with the relevance of natural kinship also in the rules of 
successio ab intestato, was indicative of a radical evolution in the solidarity system of the 
family group and, from the legal point of view, attested that blood ties between a mother and 
her children slowly prevailed over ties between a woman and her adgnati. According to 
Pomeroy,15 it is unclear whether this change was a real progress for the woman’s status; it 
may be that all that actually changed for her was the point of reference. 
 
 
2. Pietas in matrem 
 

It seems to me that, in addition to the first form of legal protection of blood ties, a reorgani-
sation of family relationships and a redefinition of each single member’s role result from the 
valorisation of pietas in the context of family law. In particular, the mother’s testamentary ca-
pacity, breaking the classical scheme of the Roman family as founded on the paterfamilias’ 
role as the sole entity entitled to ownership and the legal capacity to act, could have made 
necessary, through the pietas owed to both parents, a conformation of the legal system to the 
ethical order and to the structural changes in family relationships. 

It is clear that the notion of pietas does not pertain exclusively to the above-mentioned cir-
cumstance, but in this context we can examine it only from this specific point of view. Pietas 
(which was not linked to formal power or authority and did not presuppose a vertical relation-
ship between the members of a family,16 as is attested by the fact that the reference of pietas 
to parentes17 comprised also the mater, who lacked formal authority over her children)18 
seems to me a concept translated from the ethical-religious sphere of the archaic period into 
the juridical sphere of the classical age because it was exploitable as an apt instrument for the 
development of family law in accordance with the changes of patrimonial and juridical rela-
tionships, so justifying the introduction of new rights and obligations (alimenta, for example) 

                                                            
14 J.A. Crook, ‘Women in Roman Succession’, in B. Rawson (ed.), The Family in Ancient Rome: New 

Perspectives (London 1992), 79. 
15 S.B. Pomeroy, ‘The Relationship of the Married Woman to her Blood Relatives in Rome’, AncSoc 7 

(1976) 226f. 
16 R. Saller, ‘Corporal Punishment, Authority and Obedience in the Roman Household’, in B. Rawson 

(ed.), Marriage, Divorce and Children in Ancient Rome (Canberra and Oxford 1991), 146. 
17 Fest., p. 221 L., s.v. parens; Gai. 23 ad ed. prov. D. 50.16.51. 
18 Gai. 2.161. 
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because of family solidarity. In the nuclear family19 it was ideally linked to the maternal20 or, 
generally, parental role and so to natural kinship (cognatio), while there are scanty attesta-
tions, almost exclusively in literary sources, relating it to reciprocal obligation between a wife 
and her husband.21 

Probably pietas became a matter of obligation imposed on children towards their mother as 
well as their father because she, by producing those children, ensured a continuity to the 
country by means of filiation; in fact, pietas—a form of respect which was only related to 
natural ties22—would seem to be linked to maiestas, which is attributed to mothers and fa-
thers23 in a passage from an epic-mythological poem from the 1st century CE, Ov. Fast. 5.49: 
illa [sc. Maiestas] patres in honore pio matresque tuetur [she keeps fathers and mothers in 
dutiful respect]. According to Focardi,24 maiestas was a notion of sacral and political origin, 
containing the concept of superiority (maius) and signifying the prestige of the mater’s politi-
cal-religious role: an implicit comparison elevated a mother above other women and indicated 
the Roman divine concept of motherhood, which ensured a continuity to the country; maiestas 
would have been bestowed on the mother as a consequence of her husband’s maiestas be-
cause she was a wife and mother due to her uir. 

Consequently by obsequium erga parentes (the reverence of children towards their parents) 
the parents’ legal statuses within the relationship with their children tended to become gradu-
ally assimilated with each other in many respects: parricidium was the term to be applied to 
the murder of either father or mother, as attested in Quint. IO 8.6.35: ‘parricida’ matris quo-
que...interfector [the murderer of his mother is also a ‘parricide’]; alimenta were charged to 
the father and the mother too in the interests of their offspring and to their children for the 
benefit of both parents, avowedly apart from potestas, as it appears in Ulp. 2 de off. cons. D. 
25.3.5.1: … et magis puto, etiamsi non sunt liberi in potestate, alendos a parentibus et uice 
mutua alere parentes debere [and mostly I think that, even if children are not under the power 
(sc. of their parents), they must be fed by their parents and reciprocally they must feed their 
parents]; children were not permitted to summon their parents before a court without the prae-
                                                            
19 References to pietas in the Digest’s fragments would be connected with the relations between mem-

bers of a nuclear family, according to R.P. Saller, ‘Pietas, Obligation and Authority in the Roman 
Family’, in P. Kneissl, V. Losemann and K. Christ (eds.), Alte Geschichte und Wissen-
schaftsgeschichte (Darmstadt 1988), 402. 

20 The symbolic act of a daughter breastfeeding her imprisoned mother who was sentenced to death 
was essential in the legend concerning the foundation of a temple which was consecrated to Pietas 
in 181 BCE: Plin. Nat. 7.121; Val. Max. 5.4.7. However, the complexity of filial pietas was already 
apparent in Virgil’s Aeneid (Ist century BCE) because in this poem Aeneas is qualified as pius only 
towards his father Anchises, but never towards his mother Venus (who, being a goddess also, would 
have been, however abstractly, entitled to a double pietas): W.D. Anderson, ‘Venus and Aeneas: 
The Difficulties of Filial pietas’, CJ 50 (1954), 236. 

21 Plaut. Stich. 7a-8a; Apul. Apol. 100; Scaev. 22 dig. D. 32.41 pr.: cum scias...beneficio affectionis et 
pietatis, quam tibi debui, eandem emptionem...tecum communicasse [because you know that...on 
account of the affection and loyalty which I owed you, I shared with you the same purchase]; in this 
case the husband’s pietas towards his wife also pertains to the juridical sphere. 

22 In fact, pietas seems to be conceived as natural, that is as extraneous to ius ciuile, by the jurists: 
Saller (n.19 above), 402. 

23 Patria maiestas is mentioned, with reference to admission to bonorum possessio contra tabulas [the 
possession of property against a will], for a natural father who had been disinherited in the will of 
his son whom he had offered for adoption, in Val. Max. 7.7.5: mouit profecto Pisonem patria mai-
estas, donum uitae, beneficium educationis [certainly paternal prestige, the gift of life and benefit of 
rearing persuaded Piso]; in this passage the father’s maiestas is linked not to his potestas, but 
probably to natural kinship, as the associated expression donum uitae suggests. 

24 G. Focardi, ‘Il termine “maiestas” e la matrona’, SIFC 52 (1980), 151-58. 



TESTAMENTARY OFFICIA AND THE MOTHER’S IDENTITY IN ROMAN LAW 

 
 

27 

tor’s permission, as confirmed in Paul. 1 sent. D. 2.4.6: parentes naturales in ius uocare nemo 
potest: una est enim omnibus parentibus seruanda reuerentia [nobody can summon natural 
parents before a court: in fact the same reverence must be paid to all parents] and in Ulp. 5 ad 
ed. D. 2.4.4.1: praetor ait: ‘parentem...in ius sine permissu meo ne quis uocet’ [the praetor 
affirms: ‘nobody may summon a parent before a court without my permission’]; children 
were prohibited from perpetrating an impiety towards their parents, as Ulp. 1 opin. D. 
37.15.1.2 attests: si filius matrem aut patrem quos uenerari oportet contumeliis adficit, uel 
impias manus eis infert, praefectus urbis delictum ad publicam pietatem pertinens pro modo 
eius uindicat [if a son outrages his mother or his father, whom he should revere, or lifts impi-
ous hands against them, the prefect of Rome metes out punishment appropriate to an offence 
which pertains to public pietas].  

Among Roman values, pietas was widely shared and intersected both social and juridical 
spheres, as confirmed by both the legal protection of it within seruilis cognatio (kinship be-
tween slaves) too (Ulp. 1 opin. D. 37.15.1.1: et inter collibertos matrem et filium pietatis ratio 
secundum naturam salua esse debet [also between freed slaves, mother and son, the rule of 
pietas must be preserved according to nature]) and the special tie between his mother and the 
emperor Severus Alexander, in Mamaeam matrem suam unice pius [extraordinarily dutiful 
towards his mother Mamaea] (Eutr. 8.23; cf. Hist. Aug. Alex. 26.9), matrisque  cultu, quae 
nomine Mammaea erat, plus quam pius [and more than dutiful in his devotion to his mother, 
Mammaea by name] (Aur. Vict. Caes. 24.5). 

As a bridge between the past and the future, pietas, by strengthening ties between genera-
tions and acting against the disruption of the family, ensured continuity within the household 
group, in particular in the matter of succession. Its function explains the public value of this 
concept: that pietas was, in fact, a matter of public interest, is attested in Ulp. 1 opin. D. 
37.15.1.2, where the violation of obsequium parentibus is termed a delictum ad publicam pie-
tatem pertinens [a offence pertaining to public pietas]. It also explains the public25 and formal 
dimension and also the propagandistic purpose of centumuiralia iudicia about undutiful wills: 
the recourse to a court, making generally known the conflict between a mother and her child 
who had been disinherited, destroyed the apparent unity and solidarity ensuing from natural 
ties and the judgement about inofficiositas of wills served as an example, taking into account 
the particular interest of public opinion in these litigations; in fact, according to Dixon,26 ‘the 
judgement would be of interest to others in analogous situations’. Besides, the defence of pie-
tas erga parentes in public proceedings probably aimed to promote a widespread sharing of 
the values27 on which structures of Roman society and economy were founded, in order to en-
sure the power of the ruling classes. 

 
3. The mother’s testamentary officia pietatis 
 

The delineation of officia pietatis seems to be linked to the main features of pietas, which 
was not only reciprocal,28 but I think also rewardable, as is already attested—exactly with re-
                                                            
25 S. Querzoli, I testamenta e gli officia pietatis (Napoli 2000), 214. About public aspects of family 

conflict see S. Dixon, ‘Conflict in the Roman Family’, in B. Rawson and P. Weaver (eds.), The 
Roman Family in Italy: Status, Sentiment, Space (Oxford 1997), 154 n.14, 161. 

26 Dixon (n.25 above), 162. 
27 Renier (n.12 above), 65, affirms that in Cicero pietas was considered the basis of the social and po-

litical order in Rome. 
28 Saller (n.16 above), 148. 
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gard to a mother’s relation to her child—in the 2nd century BCE, at Ter. Hec. 583f.: nunc tibi 
me certumst contra gratiam / referre ut apud me praemium esse positum pietati scias [now 
I’m firmly determined to recompense you so that you know that in my case a reward is of-
fered for loyalty]; in an apparent conflict between a woman and her daughter-in-law, Pamphi-
lus, the protagonist of this comedy, simulates—at the risk of losing his beloved wife—to side 
with his mother Sostrata, but she decides, in the interest of her son, to go and live in the coun-
tryside in order to make the spouses happy: so the appreciation of filial piety is followed by a 
maternal reward. 

The conception of pietas as rewardable behaviour is confirmed also beyond the range of 
family relations, in some literary and epigraphic sources: between the 3rd and 2nd centuries 
BCE in Plaut. Poen. 1190 (Iuppiter...redde is libertatem, inuictae praemium ut esse sciam 
pietati [Jupiter...restore liberty so that I know that there’s a reward for unwavering loyalty]), 
in the 1st century BCE in Ov. Her. 14.84f. (abstrahor a patriis pedibus raptamque capillis—
haec meruit pietas praemia?—carcer habet [I’m dragged away from the feet of my father, 
seized by the hair and a prison detains me—did loyalty deserve these rewards?]), in App. 
Verg. Culex 225: praemia sunt pietatis ubi, pietatis honores? [where are rewards for loyalty, 
honours for loyalty?] and in Cic. Tusc. Disp. 1.113: ut id illis praemii daret pro pietate [to 
give it to them as a reward for their devotion], presumably in the 1st century CE in CE 1048.2 
(et te, Terra, precor leuiter super ossa residas, | sentiat ut pietas praemia quae meruit | ... | 
perferat [and I beg you, Earth, to touch down lightly on the bones, so that (the deceased) may 
sense that pietas delivers its deserved rewards]—the same words are also in CE 1047.2 and in 
CE 2114.2); in fact, in all these texts the concept of pietas is clearly associated with the ex-
pectation of a reward (praemium) for good behaviour. 

It is possible that stoic exaltation of the so-called “active virtue”29 exerted a strong influ-
ence on the connection between piety and reward: for this reason the willingness, which was 
implied in an act of pietas, inviting the recipient to enter into an implicit relationship of mutu-
ality, required a self-activation of the recipient himself through a reward for the performer of 
the act; in fact, stoic conception led Cicero to qualify pietas as uoluntas—so underlining the 
great significance of it as a volitional act—in Cic. Planc. 80: quid est pietas nisi uoluntas 
grata in parentes? [what is pietas if not the will to be grateful towards one’s parents?]. 

The reward sometimes had a patrimonial or economic character, as the episode of Voco-
nius Romanus, between the 1st and 2nd centuries CE, confirms in Plin. Ep. 10.4: eximia pie-
tas, quae hanc ipsam matris liberalitatem et statim patris hereditatem et adoptionem a uitrico 
meruit [an exceptional devotion, which deserved this particular donation by his mother and 
thereafter the inheritance from his father and adoption by his stepfather]; Pliny wrote to the 
emperor Trajan in order to obtain admission to the senatorial rank for his friend Voconius 
Romanus, who was lacking in the census’ requirements, but had a great moral sense, which 
won him favours and donations. In particular, the mother of Romanus had transferred her 
plots of land and donated a large amount of money to her son for the sake of helping him to 
enter the Senate: while the affective significance of the mother’s act could be lesser if it were 
regarded not as a gift but as a fiduciary loan (because it would then have been subject to re-

                                                            
29 The delineation of officia pietatis could have been influenced by a Hellenistic line of thought 

through Stoicism, which linked the concept of the active virtue to the abstract notion of pietas, so 
particularly weighing on new tendencies of Roman jurisprudence in the matters of alimenta and ob-
sequium parentibus (which reflected obligations arising from Greek eujsevbeia), according to Renier 
(n.12 above), 39f., 53, 58-60. 
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payment),30 with reference to this episode the conception of pietas as rewardable behaviour 
seems to me irrefutable, because the term meruit relates all the reaped benefits to outstanding 
filial devotion and we can suppose that the mother’s decision was taken exactly in considera-
tion of this eximia pietas on her son’s part. 

The praemium pietatis (the reward for family loyalty), voluntary at first, became necessary 
when the mother’s testamentary liberty was restrained by a legal protection of officia pietatis, 
which were essential for unity of the family. According to Ribas-Alba,31 officium pietatis, 
‘principio complejo, en el que a lo religioso se ha añadido un componente ético-jurídico de 
origen filosófico’, was an element of an archaic conception of Roman law of succession 
(which was based on the perpetuation of familial cults) which survived in the querela inoffici-
osi testamenti (the complaint against a undutiful will). 

The legal protection of officia pietatis implied a paradoxical regress of the mother’s status 
compared with that of the mulier sui iuris (the independent woman): in fact, although the 
mother generally enjoyed procedural facilities in disposing of her property thanks to ius 
liberorum,32 because she was exempted from tutoris auctoritas, in substantial testamentary 
dispositions she was more constrained than a childless woman sui iuris, because she was not 
permitted to disappoint her children’s hereditary expectations.  

The mother’s testamentary officia confirm that legal and moral duties were a matter of 
status: the difference between the juridical meaning of the term officium and its ethical sense 
decreases, if we underline the fact that morality, in Rome, was conceived not as an individual-
istic interiorisation of virtues, but as the correspondence of everyone’s actions to their own 
personal status;33 therefore some duties—testamentary officia included—towards her children 
were connected with the mother’s role. 

In the Roman legal system, when nuda uoluntas testatoris, i.e. a mere expression of the de-
sire of the testator, was taking the form of a real will, it had to conform to the testator’s status 
and to his familial and natural relations,34 which defined his identity; these ties were perceived 
with so great intensity that in C. 3.28.3.1 (Impp. Severus, Antoninus; 197 CE)—in a case ir-
relevant to undutifulness—a share of maternal inheritance was assigned to the child of a 
woman (who died in childbirth and so was unable to modify her will) in order to correct the 
iniquitas casus (the injustice of the event) in light of presumed maternal wishes: eam in puer-
perio uita cessisse...repentini casus iniquitas per coniecturam maternae pietatis emendanda 
est [she died in childbirth...; the injustice of (this) sudden event must be corrected through a 
presumption of maternal devotion]; this valuation was founded on the idea of a conformity 
not only of the mother’s decisions but also of her intentions with her officium pietatis erga fil-

                                                            
30 J.W. Tellegen, ‘“Fiducia cum filio contracta” dans Pline le Jeune 10.4’, Labeo 43 (1997) 236, 239; 

L. Peppe, ‘Alcune considerazioni circa la fiducia romana nei documenti della prassi’, in L. Peppe 
(ed.), Fides, fiducia, fidelitas: studi di storia del diritto e di semantica storica (Padova 2008), 180 
n.33. 

31 Moreover, querela inofficiosi would presuppose ‘una especie de extensión post mortem de las 
relaciones familiares’: J.M. Ribas-Alba, La desheredación injustificada en derecho romano 
(Granada 1998), 107, 181 n.27. Pietas, as a concept of religious origin, would be linked to a relig-
ious conception of the family as entity consisting of dead and living persons. 

32 The only prerequisite for a freeborn woman was the breeding of three children, while for freed 
women four children were necessary, in accordance with lex Iulia et Papia (as a ‘consolidated act’ 
of the lex Iulia de maritandis ordinibus of 18 BCE and the lex Papia Poppaea nuptialis of 9 CE). 

33 So also J. Ferguson, Moral values in the Ancient World (London 1958,) 178. 
34 E. Gans, Dello svolgimento del diritto di successione nella storia romana (Napoli 1851), 130. 
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ios (duty of devotion towards her children), especially in the will, which was the last testa-
ment to moral values of the deceased. 

I think that the mother’s testamentary officia pietatis were not simply the answer to a moral 
and social exigency of safeguarding her children’s hereditary expectations, which formerly 
were based on her standing in the family as uxor in manu mariti (wife under her husband’s 
power), but essentially the means of restraining her testamentary liberty in order to impose 
some obligations on her in conformity with her status and to place the mother again within the 
customary ideological representation. In fact, whereas a paterfamilias who wished to dispose 
freely of his property mortis causa had to disinherit his children, a mother did not, because the 
testamentary liberty of a woman sui iuris had no formal restraint: so her faculty was substan-
tially limited in order to introduce a form of necessary succession on behalf of her children. In 
this sense, according to Gans,35 querela inofficiosi testamenti, the complaint against undutiful 
wills, probably originated exactly in respect of wills of the mothers, who were not constrained 
by the requirement of expressly disinheriting their children. 
 
 
4. The restraint of the mother’s testamentary liberty  
 

In the 1st century CE children had inheritance rights on their mother’s property—which 
was the object of her will—as it appears in Val. Max. 7.7: consideremusque quae testamenta 
aut rescissa sunt legitime facta aut, cum merito rescindi possent, rata manserunt, quaeue ad 
alios quam qui expectabant honorem hereditatis transtulerunt [and let’s consider wills, which 
either (being) valid were nullified or, even though could have been rightly nullified, were con-
firmed, or which transferred the honour of the inheritance to someone other than those who 
were expecting it]; this affirmation is put before the most striking cases of disinheritance or 
omission of children in their mother’s will. 

The protection of inheritance claims—which were unguarded by ius ciuile (the civil law)—
by centumviral courts implied a juridical relevance of the mother’s duties of pietas: these 
were quickly outlined from the legal point of view and maybe were promoted by Augustan 
policy in relation to issues of succession.36 

As the formal obligation to name his children as heirs or to disinherit them in his will re-
strained testamentary liberty of the father of the family, in the 1st century BCE the introduc-
tion of a substantial necessary succession in the mother’s patrimony through querela inoffici-
osi testamenti37 (the complaint against a undutiful will) tended to restrain her discretion by 
imposing testamentary obligations on her for the solidarity of the family:38 in fact—unlike the 
father’s will39—an explicit exheredatio of her children was irrelevant to the validity of the 

                                                            
35 Gans (n.34 above), 89. 
36 L. Di Lella, Querela inofficiosi testamenti (Napoli 1972), 131. 
37 Querela inofficiosi testamenti originated in the job of centumviral jurisprudence (with the praetor’s 

intervention in order to recognise the pursued interest as deservedly protected: Renier [n.12 above], 
84f.) and was then perfected by jurists and by the Emperors in cognitio extra ordinem: it proves that 
the Roman legal system was renewed especially through interpretation of juridical principles, with-
out recourse to new laws adapting themselves to new social exigencies: M. Marrone, Querela inof-
ficiosi testamenti (Palermo 1962), 216. 

38 P. Voci, Diritto ereditario romano II (Milano 1956), 337-39. 
39 In fact, in his father’s will the institution of a suus as heir was a recognition of his own right and 

only determined his share of the inheritance, while exheredatio of a filius in potestate was consid-
ered a formal prerequisite of the will or, alternatively, a precondition for the institution of extranei 
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mother’s will, because in this case the heir’s institution had a constitutive effect, her children 
being considered extranei40 in respect of their mother, who wasn’t entitled to potestas over 
them. A mere praeteritio (i.e. passing over) of children by their mater would have excluded 
them from her patrimony, like the disinheritance by their father, while a formal exheredatio 
(the disinheritance) by their mother had no specific juridical purpose but was more an expres-
sion of her deep anger.41 

So the mother’s will could have been contested on the grounds of inofficiositas (undutiful-
ness) when, without iustas causas irascendi (good reasons to be angry), she hadn’t provided 
for her children: the undutiful will of Septicia, irata filiis (angry with her children) and her 
second marriage were nullified by Augustus, as Val. Max. 7.7.4 attests: diuus Augustus et 
nuptias mulieris et suprema iudicia improbauit: nam hereditatem maternam filios habere ius-
sit [the deified Augustus annulled both the marriage and the will of the woman: for he decreed 
that the children should have their maternal inheritance]; in the same way, Paul. 2 quaest. D. 
5.2.19 affirms: mater decedens extraneum ex dodrante heredem instituit, filiam unam ex 
quadrante, alteram praeteriit; haec de inofficioso egit et optinuit [a dying mother named an 
extraneus as heir for a twelfth, one daughter for a quarter, (while) she passed over the other 
daughter; the latter brought a suit for undutifulness and won the case]. According to the ju-
ridical texts, children had high hopes of winning the case, as Marc. 3 dig. D. 5.2.5 confirms: 
cum et de matris testamento agant et optinere adsidue soleant [when they both bring a suit 
concerning their mother’s will and are accustomed to win frequently]. In Val. Max. 7.8.2 the 
will of Aebutia, who, animi sui inclinatione prouecta [driven by inclination of her moods], 
deprived one of two simillimae probitatis filias [daughters very similar in probity] of her in-
heritance, is described as tabulae testamenti plenae furoris (a will full of madness): in this 
text the resort to color insaniae (an apparent madness of the testator) as rhetorical device was 
the means to contest the undutiful will, whereas the disinherited daughter, sustaining the out-
rage, waived her claim to inheritance. 

Moreover, for safeguarding the children’s interest a general understanding of possible rea-
sons for disinheritance was required in order to save them from the testator’s discretion, be-
cause these were undetermined by laws and were recognised by centumviral courts: in fact, a 
consilium, chaired by Pliny, judged about a supposed undutifulness of the will of Pomponia 
Galla and, in the end, upheld her decision as reasonable against her son Curianus, as attested 
in Plin. Ep. 5.1: uidetur...Curiane, mater tua iustas habuisse causas irascendi tibi [it 
seems...Curianus, your mother had good reasons to be angry with you]. Against this judge-
ment, all the heirs, Pliny excepted, were summoned to appear in a centumuirale iudicium; a 
compromise resolved the dispute and Curianus inherited a quarter of his mother’s patrimony. 

The strictly personal character of querela inofficiosi testamenti (it is confirmed by a limited 
transmissibility of the standing to sue) seems to be a consequence of the personal character of 
iniuria42 (a wrong) towards the child who has been disinherited, omitted or named as heir in a 

                                                                                                                                                                          
as heirs: on the latter view, see Voci (n.38 above), 344, 351f. 

40 Gai. 2.161. 
41 Y. Thomas, ‘La divisione dei sessi nel diritto romano’, in G. Duby and M. Perrot (eds.), Storia delle 

donne in Occidente Vol. 1: L’Antichità (Roma and Bari 1990), 170 n. 61. 
42 The reference to an iniuria on the complainant in a querela inofficiosi seems to be employed as 

grounds to protect the children’s hereditary expectations; so this action wouldn’t have been directly 
intended to repair the moral damage suffered by a disinherited child, but rather to assure him or her 
of a substantial share of inheritance: Renier (n.12 above), 156, 246f. For a different view, according 
to which in querela inofficiosi the question of law was superseded by the question of honour, see C. 
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slight share of inheritance in his mother’s undutiful will: it testifies to the juridical relevance 
of a direct relationship between the mother and her children also in the matter of succession. 
Therefore in Ulp. 14 ad ed. D. 5.2.8 pr. a  pater could have brought this action filii nomine [in 
the name of his son], but never against the wish of his son, who had suffered a wrong by tes-
tatrix: in fact, according to Marrone,43 the consideration for the child as person prevailed over 
the weight of the patrimonial side, so that the paterfamilias’ interest in bringing a querela in-
officiosi testamenti was overshadowed and he was considered a mere delegate of his son. In 
the same view, Tryph. 17 disp. D. 5.2.22 pr. recognises the standing to sue in querela inoffici-
osi, on behalf of a son in potestate, to his father, who had accepted the inheritance or a legacy: 
according to Gans,44 the legal status of the son would be, in these cases, clearly distinct from 
that of his father and patria potestas would lose all its binding power, because such complaint 
would be based on a wholly natural and humanitarian principle of family, which wasn’t sub-
ject to Roman laws. 
 
 
5. Pietas, potestas and patrimony: some remarks 
 

A juridical fragment, which particularly concerns the mother’s status in private law, is Ulp. 
38 ad Sab. D. 27.10.4: pietas...parentibus etsi inaequalis est eorum potestas aequa debebitur 
[equal devotion...shall be due towards the parents, even if their power is unequal]; it is a piece 
of evidence that conflicts with the traditional attribution of potestas only to the father of the 
family, in accordance with a legal assumption which is mainly based on Gai. 2.161: feminae 
liberos in potestate non habent [women do not have children under their power]. 

In order to valorise this datum about a difference between these potestates, we can consider 
the powers of the parents as different forms of authority, which were probably distinct one 
from the other in virtue of the tasks of each parens in the relationship with their children or, 
generally, in the family context: we could think that a principle, according to which a power 
commensurate with their tasks was attributed to each of the parents, governed the distribution 
of authority in the Roman family. 

The relevance of cognatio (natural kinship) in the matter of succession essentially rein-
forced the mother’s position towards her children, but, according to Goria,45 it would not have 
led to an attribution of potestas to her. 

In fact, in the elite classes the capacity of an independent mother to dispose of her property 
on the occasion of her death exalted her authority and enhanced her role in the family through 
her greater power over her children; presumably mothers could have really manipulated, if 
necessary, their children by means of their wealth. An indication of this (although drawn from 
the tale of Cupid and Psyche, a mystical-symbolic story of the 2nd century CE) may be found 
in the dialogue between Venus and her son Cupid, who had a debt of gratitude towards his 
mother: in a fit of anger the goddess threatens to have another child or to adopt a young slave 
and then donate her property to them (Apul. Met. 5.29): uelim ergo scias multo te meliorem 
filium alium genituram, immo ut contumeliam magis sentias aliquem de meis adoptaturam 
                                                                                                                                                                          

Fadda, Concetti fondamentali del diritto ereditario romano II (Milano 1949), 204. 
43 Marrone (n.37 above), 125. 
44 Gans (n.34 above), 90. 
45 F. Goria, ‘Il dibattito sull’abrogazione della lex Oppia e la condizione giuridica della donna 

romana’, in R. Uglione (ed.), Atti del Convegno nazionale di studi su “La donna nel mondo antico” 
(Torino 1986), 301. 
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uernulis, eique donaturam...omnem meam supellectilem, quam tibi non ad hos usus dederam: 
nec enim de patris tui bonis ad instructionem istam quicquam concessum est [so I’d like you 
to know I’m going to produce another son much better than you, or rather, so that you feel a 
greater outrage, I’m going to adopt one of my young slaves and donate to him...all my equip-
ment, which I did not give you for these purposes: in fact nothing of the property of your fa-
ther was bestowed on you for fitting you out in this way].46 

The power of the mother was probably not a legal one, but rather consisted in a higher re-
gard for her, as she exerted her influence in the social context with her financial means. For 
example, Voconius Romanus had to make recourse necessarily to his mother’s wealth in order 
to meet the census’ requirements for a senatorial career, as attested in Plin. Ep. 10.4: ut illum 
in amplissimum ordinem promoueret...mater Romani liberalitatem sestertii quadragies, quod 
conferre se filio...professa fuerat, nondum satis legitime peregerat [in order to promote him to 
the highest rank...the mother of Romanus hadn’t yet legally completed a donation of four mil-
lion sesterces which she had promised to assign to her son]. 

The valuation of patrimonial and economic aspects could have caused an authentic preoc-
cupation with the mother’s will and consequently it would have induced her children to sat-
isfy her wishes, as seems to be attested in the 1st century BCE (Cic. Att. 12.28.1): ut illi 
probetur, Ciceronem, si tibi placebit, adhibebis; eius aliquid interest uideri illius causa uolu-
isse [if it seems right to you, in order to please her, you’ll invite (my son) Cicero; he has an 
interest in seeming to have gratified her]; in fact, Cicero confirms, in the interest of his child 
Marcus, the advisability of visiting the rich mother Terentia (who had divorced Cicero) and 
making her happy, just at the moment of her decisions about her new will:47 it was clearly an 
understandable preoccupation because the inheritance was a significant factor in determining 
the position of the heir in both family and society.48 

So in the elite classes the right of ownership made the mother a powerful entity and poten-
tially an antagonist to the paterfamilias; she was practically able to renegotiate her role in the 
family and to balance or to reduce the asymmetrical relation, which was traditionally based on 
a concentration of formal and substantial power in the head of the family, between the father 
and his children. In fact, within the domus the breaking of the father’s financial monopoly 
would have had uncertain results with regard to the influence which was exerted according to 
their respective properties49 by each of the parents, but it would however have favoured their 
children. 

From the point of view of succession, the paterfamilias’ potestas would have been under-
mined by the mother’s will, which had imposed an emancipatio of her children from their fa-
ther’s power as condition to leave her patrimony to them,50 as attested in Plin. Ep. 4.2: hunc 
(sc. filium) Regulus emancipauit, ut heres matris exsisteret [Regulus emancipated him (his 
son), so that he could become the heir of his mother]; maybe this clause was intended not only 
to avoid the appropriation of bona materna (the mother’s patrimony) into the father’s prop-

                                                            
46 Worthy of note is the closing reference to bona paterna, which appear clearly distinct from those of 

the mother. 
47 In fact, Terentia made two wills: the first in 47 BCE and the second in 45 BCE, after the death of 

her daughter Tullia. 
48 Crook (n.14 above), 58. 
49 Saller (n.19 above), 408. 
50 D. 5.3.58; 29.7.6 pr.; 35.1.70. 
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erty (in order to overcome a typical effect of patria potestas), but also to assure their children 
of a greater autonomy51 for the future. 
 
 
6. Conclusions 
 

In Roman juridical experience the mother’s identity was conceived through a complex evo-
lution, which involved not only the woman and the legal institutions pertaining to her (par-
ticularly, the marriage and manus, i.e. the power of her husband), but also the kinship and the 
family structure, in which her meaningful role was defined. 

Her testamentary capacity was an index of a clear development in the legal and social 
status of mater as a person sui iuris and enabled her to privilege her relation with her children 
in the matter of succession; even if she had no juridically formalised authority, in the elite 
classes she seems to have had an incisive role and a greater authoritativeness towards her 
children, thanks to the dynamics which this radical change in juridical relationships engen-
dered in social and economic power. 

So the mother’s status, formerly defined in terms of an agnatic relation between a woman 
and her children, was then gradually recognised in itself;52 in this process, the significance of 
natural kinship (cognatio) and the valorisation of family loyalty (pietas) were exploitable for 
restraining her testamentary liberty through protection of her children‘s hereditary expecta-
tions: it evidently reflects the juridical relevance of officia pietatis (duties of pietas), which, 
weighing on the mother and significantly placing her again into a predefined role, were con-
sistent with the intrinsic purposes of the system of family relationships.53 
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